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The Legal Basis For Land Protection

• Article 97 – Massachusetts Constitution

• MA EOEEA – Article 97 Land Disposition Policy

• MA 301 CMR 5.07 -Self Help Post-Completion Requirements 

• Code of Federal Regulations – Title 36, Chapter 1, Part 59

* All the text shown is direct language from the laws or regulations, 
except the last slide which is mine. The highlighting and bold face are also 
mine.



The Legal Basis For Land Protection

Article XCVII; Massachusetts Constitution

!.    Article XLIVII of the Amendments to the Constitution is hereby annulled and the following is adopted in place thereof: -
The people shall have the right to clean air and water, freedom from excessive and unnecessary noise, and the natural, 
scenic, historic, and esthetic qualities of their environment; and the protection of the people in their right to the 
conservation, development and utilization of the agricultural, mineral, forest, water, air and other natural resources is 
hereby declared to be a public purpose.

2.   The general court shall have the power to enact legislation necessary or expedient to protect such rights.

3.   In the furtherance of the foregoing powers, the general court shall have the power to provide for the taking, upon 
payment of just compensation therefor, or for the acquisition by purchase or otherwise, of lands and easements or such 
other interests therein as may be deemed necessary to accomplish these purposes.

4.   Lands and easements taken or acquired for such purposes shall not be used for other purposes or otherwise disposed of 
except by laws enacted by a two thirds vote, taken by yeas and nays, of each branch of the general court.
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MA EOEEA – Article 97 Land Disposition Policy

EOEA and its agencies shall not sell, transfer, lease, relinquish, release, alienate, or change the control or use 

of any right or interest of the Commonwealth in and to Article 97 land. Exceptions shall be governed by the 

conditions included in this policy.

An Article 97 land disposition is defined as:

a) any transfer or conveyance of ownership or other interests;

b) any change in physical or legal control; and

c) any change in use, in and to Article 97 land or interests in Article 97 land

owned or held by the Commonwealth or its political subdivisions, whether by deed,

easement, lease or any other instrument effectuating such transfer, conveyance or change.  
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MA EOEEA – Article 97 Land Disposition Policy

Conditions for Disposition Exceptions 

EOEA and its agencies shall not support an Article 97 land disposition unless EOEA and its agencies determine 

that exceptional circumstances exist.  A determination of ‘exceptional circumstances” is subject to all of the 

following conditions being met:

1. all other options to avoid the Article 97 disposition have been explored and no feasible and substantially 

equivalent alternatives exist (monetary considerations notwithstanding). 

2. as part of the disposition, real estate of equal or greater fair market value or value in use of proposed use, 

whichever is greater, and significantly greater resource value as determined by EOEA and its agencies, are 

granted to the disposing agency or its designee

3. the disposition of a parcel is not contrary to the express wishes of the person(s) who donated or sold the 

parcel or interests therein to the Commonwealth. 
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MA EOEEA – Article 97 Land Disposition Policy

Applicability of the Policy to Municipalities 

To comply with this policy, municipalities that seek to dispose of any Article 97 land must:

1. obtain a unanimous vote of the municipal Conservation Commission that the Article 97 land is surplus to 

municipal, conservation and open space needs; 

2. obtain a unanimous vote of the municipal Park Commission if the land proposed for disposition is parkland; 

3. obtain a two-thirds Town Meeting or City Council vote in support of the disposition; 

4. obtain two-thirds vote of the legislature in support of the disposition, as required under the state constitution; 

5. comply with all requirements of the Self-Help, Urban Self-Help, Land and Water Conservation Fund, and 

any other applicable funding sources; and

6. comply with EOEA Article 97 Land Disposition Policy [note: the municipality must also file an 

Environmental Notification Form with EOEA’s MEPA office]. 

any municipality that proposes, advocates, supports or completes a disposition of Article 97 land without also 
following the terms of this policy, regardless of whether or not state funds were used in the acquisition of the 
Article 97 land, shall not be eligible for grants offered by EOEA or its agencies until the municipality has 
complied with this policy
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MA CMR 5.07 Self Help Post-Completion Requirements

5.08: Conversion and Reversion

(1) Conversion.
Any property so acquired or developed shall not be wholly or partly converted to other than public active or 
passive outdoor recreation, park or conservation purposes without the approval of the Secretary. Converted 
property shall comply with Article 97 of the Massachusetts Constitution and shall be replaced with land of at 
least equal fair market value, natural resources or park values, acreage and of equivalent usefulness for active or 
passive outdoor recreation

(2) Reversion. Property acquired or improved with LAND or PARC Program funds shall be retained and used at all 
times for open space purposes in accordance with M.G.L. c.132A, § 11, as amended, St. 1977, c. 933, as 
amended; or M.G.L. c.45 § 1 and 3 as amended. In the event that the property ceases to be used, either in whole 
or in part, for such purposes, all interest in the property shall revert to the Commonwealth, unless the Secretary 
demands specific performance of the grant contract.
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Code of Federal Regulations Title 36, Chap. 1, Part 59

POST-COMPLETION COMPLIANCE RESPONSIBILITIES

- Post-completion compliance responsibilities apply to each area or facility for which LWCF assistance is 
obtained, regardless of the extent of program participation in the assisted area or facility and consistent 
with the contractual agreement between the NPS and the state.

- No significant alteration of this property, or changes in the proposed uses, can take place without the prior 
approval of the Secretary of the Executive Office of Energy and Environmental Affairs and the National Park 
Service.

- Land currently in public ownership, including that which is owned by another public agency, may not be 
used as replacement land for land acquired as part of an L&WCF project:

- Where the project sponsor acquires the land from another public agency, the selling agency must be 
required by law to receive payment for the land so acquired.
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Is it really in the town's best interest to engage in a protracted and expensive review 
process with the state Executive Office of Energy and Environmental Affairs, the 
National Park Service in Philadelphia, and potential litigation, a process that almost 
assuredly will be unsuccessful?

We now have an opportunity to reset this process and develop a proposal that 
addresses school overcrowding and protects our valuable park and open space 
resources.


